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= ENVIRONMENTAL MEDIATION IN THE AGE OF CLIMATE CRISIS.

The honorable Louise Otis Gyl a gl fAualal)

= The Development of Investor-State Mediation and Its Future in Supporting Energy
Transition.

Wolf von Kumberg BA, LL. B, LL.M, FCIArb, AAA Master Mediator, Member ICSID
Conciliation Panel, Independent Arbitrator, Mediator and ADR Consultant.

= The Italian Mediation Framework: From EU Directive to Cultural Transformation.

CORRADO MORA Intentional Mediator and Dispute Resolution Practitioner
International Mediation, Negotiation and Conflict Management Skills Trainer ADR
Consultant LL.M. (ADR), FCIArb, Avv.
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* The Honorable Louise Otis, 0.C.,0.C.Q, isa
mediator and arbitrator. She is President of the
OECD and NATO Administrative Tribunals, a
member of the AIIB Independent Administrative
Review Panel, a deputy judge of the EUMETSAT
Administrative Tribunal. A former judge of the
Quebec Court of Appeal, Louise Otis designed and
administered a judicial mediation program that is
recognized worldwide as a benchmark. Judge Otis
is a Grand Officer of the Order of Quebec and an
Officer of the Order of Canada.

ENVIRONMENTAL MEDIATION IN THE AGE OF CLIMATE CRISIS

1. The Climate Crisis;

Natural resources are being exploited three times as much as they were 50 years ago, a number
that could grow to more than fivefold by 2060', and 80% of the world>s energy is still derived from fossil
fuels®. Every year, we release more greenhouse gases into the atmosphere, mercury continues to rise to
unprecedented levels® and forests are burning in every corner of the globe. *

We can expect immeasurable flooding as glaciers melt® and the 19 to 23 million tonnes of plastic
that find their way into our oceans every year directly affect marine fauna and have a considerable impact
on the marine ecosystem.® What)s more, 300 to 400 million tonnes of heavy metals, solvents and toxic
sludge are rejected in our global water resources every year.” Melting glaciers and permafrost herald rising
mercury levels and the massive dispersion of toxic substances in water. *

In terms of biodiversity, one million species and plants are currently threatened with extinction.” To
seize the importance of such extinction, WWF estimates that wildlife populations were hit by a staggering
73% decrease between 1970 and 2020, with declines reaching the unthinkable 95% threshold in Latin

* The Honorable Louise Otis, O.C.,0.C.Q, is a mediator and arbitrator. She is President of the OECD and NATO Administrative Tribunals, a
member of the AIIB Independent Administrative Review Panel, a judge of the EUMETSAT Administrative Tribunal. A former judge of the
Quebec Court of Appeal, Louise Otis designed and administered a judicial mediation program that is recognized worldwide as a benchmark.
Judge Otis is a Grand Officer of the Order of Quebec and an Officer of the Order of Canada..
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America and the Caribbean.! And those numbers will probably not improve in the upcoming years
considering that only 17.6% of terrestrial and inland waters and 8.4% of marine and coastal areas are
protected, that the rate at which new areas are protected is offtrack to achieve the 30% objective by 2030,
and that ecological connectivity imperatives between ecosystems is slow to materialize. >

Silting is increasing in countries north of the Sahara® and in Mauritania, the Sahara is advancing
by several kilometers every year.* Multiple ecological tipping points are on the verge of being reached,
in which case the consequences will pose even more profound and irreversible existential threats to every
form of life and entire countries’ stability. °

2. Negotiating Agreements

In December 2015, after lengthy negotiations, the international community agreed on a deal to curb
climate change by reducing greenhouse gases.® Entering into force in 20167, this agreement sets a global
target of keeping the rise in temperature below two degrees.® Although the countries’ targets are voluntary,
the signatory states have agreed to report on their efforts and, consequently, to collaborate in preparing
international compilations concerning climate actions and their concrete results.” Nevertheless, since there
is no International Environmental Court, or any transnational coercive means of compelling states to respect
their environmental commitments, this obligation of transparency remains the principal measure to which
the signatories have committed themselves.

The Paris Agreement and successive agreements, based on the collaboration and cooperation of the
negotiating states, are the fruit of a consensus emanating from long and arduous negotiations. The treaty
on the high seas, which aims to protect the high seas located more than 370 km from the coast, is to be
welcomed. However, this treaty took fifteen years to negotiate, including four years of close and constant
discussions. These waters represent 60% of the world’s oceans and almost half of the planet." Humanity
has reached a point of no return, and no longer has the planetary luxury of such lengthy negotiations. The
time has come to rethink the way we negotiate in order to integrate efficiency and speed into the plurality
of exchanges. The decade in which we find ourselves will be decisive.!! Collaboration and cooperation
will have to be stepped up to an extraordinary level of efficiency in order to create new pathways towards
a global social contract.
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3. Environmental Mediation

For several decades now, mediation has been a transcendent phenomenon in the history of modern
law, contributing to the reconstruction of social justice. The traditional face-to-face negotiation methods
that characterize many environmental agreements must give way to environmental mediation.

The time has come to include the great mediators in global environmental negotiations. We no longer
have the luxury of long, face-to-face negotiations, as we have had for the past 30 years. The environmental
crisis we are now facing is complex and dynamic in that it is evolving rapidly. We can’t get bogged down in
traditional negotiation methods, which are no longer adapted to an evolving context that calls for accelerated
decision-making. How much time will be spent trying to settle Article 6 of the Agreement on the modalities
for trading carbon credits between countries?

Mediators are neutral, impartial and independent third parties who will help accelerate and generate
climate agreements.! Mediators who have traveled to the farthest reaches of the human soul in the course
of their professional lives, and who know every nook and cranny. Those who know how to read hesitations,
body language and vocal inflections.> You don’t become a mediator on the spot. It’s a profession, and
sometimes an art.

In 2015, Natural Resources and Conflict: A Guide for Mediation Practitioners was designed and
published by the United Nations Environment Programme (UNEP).? In this guide for mediators, the UNEP
illustrates the analytical path of environmental mediation with real cases from five continents.

Having already taken part in environmental mediations in Canada, I was asked to share the links that
can be forged between national and international environmental mediation.

Mediation under the aegis of the United Nations involves the texts of the Organization’s legislative
bodies. The UN Charter, the Secretary-General’s Bulletins, Security Council and General Assembly
resolutions guide mediation procedures and provide mediators with the requisite legitimacy.* These
legal standards are not applicable to national mediation, which is governed by the laws of each country.
Nevertheless, it is clear that national and international mediation techniques have many similarities in the
context of environmental disputes. Indeed, both types of mediation follow a similar procedural approach: a
preliminary assessment phase, a preparatory phase, a mediation phase and an implementation phase when
the parties reach an agreement. °

i. The Preliminary Phase

The first step is to assess the dispute and agree on a mediation protocol. Here, the potential
participants in the mediation process establish the factual situation that forms the subject of the dispute and
agree on the modalities to be put in place to address it. The parties thus establish the following framework
for their mediation:

A. They select their mediator, choose the venue where the parties will be brought together and agree on
the timetable with the help of the chosen professional;

B. The parties choose their representative in the context of the mediation, as well as the people who will
be called upon to intervene during the process;

C. The parties agree on the mediator’s mandate. In complex multi-party mediations, the chosen mediator
sometimes plays a role at this preliminary stage.

1 Louise Otis, “La Médiation environnementale au temps des changements climatiques” (2020) 9 La lettre des médiations 43, online: https://
louiseotis.com/wp-content/uploads/2020/07/Lettre-des-Médiations-numéro-9.pdf.

2 Ibid

3 United Nations Environment Programme & United Nations Department of Political Affairs, Natural Resources and Conflict: A Guide for
Mediation Practitioners (Nairobi: UNEP & UNDPA, 2015), online: https://wedocs.unep.org/bitstream/handle/20.500.11822/9294/-Natural_re-
sources_and_conflic.pdf.

4 1Ibid at 86-87.

5 Ibid at 16-26.
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it. The Preparatory Phase

The second stage, that of preparation or “pre-negotiation”, is designed to lay the foundations for
mediation. The objectives of pre-mediation are to establish the scope of the negotiation, set out the work
plan and logistics, and make a preliminary assessment of the options for resolving the conflict.

With the parties’ permission, the mediator conducts preliminary individual meetings to understand
each party’s positions and interests, and thus obtain invaluable information to help them on their way to
finding an agreement. There are often hidden interests and motivations behind visible objectives.

This stage enables mediators to identify the spokespersons for the mediation session, as well as the
stakeholders who are most familiar with the substantive issues.

It is also an opportunity to test certain options that will ultimately be developed during the mediation.
Most importantly, pre-mediation meetings help mediators to precisely determine the scope of the mediation
and the methodology to be adopted.

iti. The Mediation and Implementation Phase

The third stage is mediation. Very often, as part of an environmental mediation, scientists and
experts will be called upon to present a technical file that will shed light on the dispute. Thanks to these
presentations, all stakeholders develop a common set of information that will prove very useful during the
mediation. Negotiations then begin on the basis of known parameters, and depending on the willingness
of the parties, an agreement can be reached according to the formula accepted by the parties.

4. Environmental Mediation in the International Context

In the UNEP guide we read: “...Despite its promise, mediation has been underutilized by the
international system in addressing disputes over natural resource. ... the international system still lags
behind in identifying or acting on opportunities for proactive use of mediation as a tool ...”. !

Now is the time to make up for lost time in face-to-face negotiations conducted by opposing parties.
Gone are the days of pointless, redundant words, and negotiations based on firm positions and concessions
that can last for months.

What the world needs right now is a large team composed of the best environmental mediators to
help people face up to the major climate challenges already affecting them. To this end, we need to create
teams of:

(1) Field mediators assisted by scientists to help resolve conflicts generated by the displacement of people
and populations following disasters (floods, fires, desertification, air contamination, etc.);

(2) Governance mediators to assist climate negotiations with a view to conclude international agreements
between countries and between countries and major corporations;

(3) Tax mediators to help set up an international tax system geared towards environmental objectives:
prevention and compensation.

In short, we need a mobile, solid and robust International Climate Mediation Unit (ICMU); a unit
that works and moves in real time with an adaptive strategy. Now. Right now. Immediately.

This organization could be hosted by the United Nations Environment Programme (UNEP) or the
United Nations (UN) Secretariat within the Mediation Support Unit or, alternatively, within a united group
of national jurisdictions.

The time has come to put an end to the obsolete model of distributive environmental negotiation
based on sterile positions that put the brakes on any action that needs to be taken. I am thinking of the
people who are currently displaced, and who will be displaced over the next decade. Climate refugees
are now the human face of the climate cataclysm. Oxfam shows that “/c/limate-fuelled disasters were the
number one driver of internal displacement over the last decade — forcing an estimated 20 million people

1 Ibid at 7.
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a year from their homes™' and often their countries. It has become inevitable that hundreds of millions of
people will have to leave their homes in the coming decades. Projections point to a growing number of
climate refugees, who could reach 260 million by 2030 and 1.2 billion by 2050. 2

5. Conclusion

We have come into conflict with our habitat, the Earth. We are going to have to redefine, with
humility, our way of life and what solidarity and sharing mean, to a large extent.

We are now irrevocably bound for decades to come. Albert Jacquard wrote: “I am the places I weave
with others”. In the Algonquin language, one of Quebec’s First Nations, we say MAMIDOSEWIN, which
means “we walk together towards a common destination.”

1 Oxfam International, “Forced from Home: Climate-Fuelled Displacement”, Oxfam (2020), online: https://www.oxfam.org/en/research/
forced-home-climate-fuelled-displacement [accessed 20 May 2023].

2 Oxfam France, “Vers une augmentation croissante du nombre de « réfugiés climatiques »”, Oxfam France — Migrations, online: https://
www.oxfamfrance.org/migrations/vers-une-augmentation-croissante-du-nombre-de-refugies-climatiques/ [accessed 21 May 2023]; Le Monde,
“En 2050, le monde pourrait compter plus d>un milliard de réfugiés climatiques”, Le Monde - Planéte (14 May 2007), online: https://www.
lemonde.fr/planete/article/2007/05/14/en-2050-le-monde-pourrait-compter-plus-d-un-milliard-de-refugies-climatiques_909546_3244.html [ac-
cessed 21 May 2023]; (“En 2050, le monde pourrait compter plus drun milliard de réfugiés climatiques); World Bank, Groundswell Part Two:
Acting on Internal Climate Migration (Washington: World Bank, 2021) at 4, online: https://openknowledge.worldbank.org/server/api/core/
bitstreams/7d319ab7-17f6-5f23-a4el-cbbf6997ebd5/content. The World Bank estimates that internal migration could account for 216 million
people in 2050.
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The Development of Investor-State Mediation and Its Future in Supporting
Energy Transition

Introduction

The 2015 Paris Agreement marked a turning point in the global fight against climate change,
committing nearly 200 countries to limit global temperature increases to well below 2°C and, ideally,
1.5°C above pre-industrial levels. To achieve this, states have pledged nationally determined contributions,
which require sweeping regulatory and policy reforms aimed at decarbonizing economies. Central to this
transformation is the global energy transition: the move from fossil-fuel-based systems toward sustainable,
renewable energy sources.

This process is creating immense economic and legal challenges. Fossil fuel producers, carbon-
intensive industries, and investors in these sectors face risks as governments implement stricter regulations,
phase out subsidies, and mandate changes in production. The transition affects not only private enterprises but
also states, which must navigate investor protections under international law while ensuring environmental
commitments are met.

Investor-State Dispute Settlement (ISDS), developed in the mid-20th century to protect foreign
investors, is being tested in ways never envisaged at its creation. Disputes linked to energy transition are
multiplying, but traditional litigation and arbitration are ill-suited to address them. They are adversarial,
slow, costly, and narrow in scope. What is needed instead is a dispute resolution process that fosters
compromise, preserves relationships, and creates flexible, forward-looking solutions. Mediation has the
potential to play this role.

This article explores how mediation is evolving in the investor-state context and why it is particularly
suited to managing conflicts arising from the global energy transition.

Mediation: Building International Faith in Its Potential

Mediation has historically struggled for acceptance in international disputes. While arbitration
became the default mechanism under bilateral and multilateral investment treaties, mediation was rarely
mentioned. States often resisted it, perceiving it as ill-defined, politically risky, or inappropriate for complex
disputes involving public policy concerns. Most treaties included only a short “cooling-off period” before
arbitration, which was rarely used to attempt settlement.

This dynamic began to shift as arbitration itself came under increasing criticism. In Europe, for
example, intra-EU bilateral investment treaties were terminated following rulings that arbitration clauses
conflicted with EU law. The Energy Charter Treaty has also faced pressure to reform, partly due to concerns
that it impedes climate policy. Moreover, during the COVID-19 pandemic, advocacy groups called for a
moratorium on investor claims against governments, highlighting the vulnerability of states facing crises.

Against this backdrop, mediation emerged as a credible alternative. The global expansion of
mediation in commercial disputes, combined with the adoption of the Singapore Convention on Mediation
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in 2019, gave the process greater legitimacy. For the first time, mediated settlements could be enforced
across borders, similar to arbitral awards under the New York Convention.

Several institutions have since advanced mediation in investor-state disputes. Notably, the Energy
Charter Secretariat and ICSID have developed frameworks and rules that make mediation viable and
accessible. Together, these initiatives are reshaping the dispute resolution landscape.

The Energy Charter Treaty:

The Energy Charter Treaty (ECT), a multilateral framework governing energy cooperation,
historically provided arbitration as the main means of resolving disputes. In 2016, however, its Secretariat
published a Guide on Investment Mediation to explain how mediation could be integrated. This was
followed in 2018 by a Model Instrument on Management of Investment Disputes, which addressed internal
barriers that had prevented states from mediating in the past. The Model Instrument established procedures
for authorizing officials participate in mediation, balancing transparency and confidentiality, and ensuring
accountability. By giving states a structured framework, it empowered them to engage in mediation with
investors on a more equal footing. Several member states have since adopted the instrument, demonstrating
its practical utility.

ICSID the World Bank’s investor State dispute resolution facility, has also embraced mediation. In
2023 it introduced dedicated investor-state mediation rules under its Additional Facility, allowing mediation
to be used even when treaties lack specific clauses. A party can invite the other to mediate under ICSID
auspices, and the Secretariat can help secure consent.

This flexibility greatly expands mediation’s reach. ICSID has also invested in awareness-raising
and training, partnering with the International Mediation Institute (IMI) and the Centre for Effective
Dispute Resolution (CEDR). Specialized mediator training ensures that professionals not only understand
mediation but also the complexities of ISDS. A dedicated panel of trained mediators is now available for
investor-state disputes.

Early cases demonstrate the promise of this approach. For example, a dispute between the Dominican
Republic and Ode Brecht was successfully mediated under ICC rules in 2020, resulting in a settlement.
There are other examples of successful IS Mediations and the author has meditated several of these. Though
many investor-state mediations remain confidential, these precedents highlight mediation’s ability to deliver
practical outcomes.

Benefits of Mediation in Energy Transition Disputes
Mediation offers distinct advantages over litigation and arbitration. particularly in the context of
climate-related disputes. These benefits include:
1. Preserving relationships — Mediation allows investors and states to restructure investments or phase out
activities gradually, reducing conflict and maintaining cooperation.
2. Early intervention — Mediation can be attempted before disputes escalate, minimizing disruption and
costs.
3. Efficiency — Mediation is faster and less expensive, critical given the urgent timelines of 2030 and 2050
for emissions reductions.
4. Creative solutions — Unlike courts or tribunals, mediation can produce outcomes beyond financial
compensation, such as phased closures, carbon credits, or reinvestment in renewable projects.
5. Inclusivity — Stakeholders beyond the immediate parties, such as communities and NGOs, can
participate, strengthening legitimacy and public support.
6. Flexibility — The process can be confidential or transparent, and mediators can be chosen for their
expertise in climate and energy issues.
7. Practical compliance — Because settlements are agreed upon by the parties, enforcement problems are
minimized. Payment schedules or transition plans can be tailored to states’ financial realities.
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These features make mediation uniquely suited to managing the complex. multi-stakeholder conflicts
inherent in the energy transition.

Mediation as a Tool for Climate-Related Disputes

As states implement measures such as carbon taxes, subsidy removals, stricter emissions standards,
and fossil fuel phase-outs, disputes with investors are inevitable. Investments may become stranded,
contracts unviable, or projects cancelled. If handled through arbitration, these disputes could result in large
damages awards against states, undermining climate goals.

Mediation provides an alternative path. It enables governments and investors to renegotiate the
future of projects—whether by winding them down responsibly, converting them to sustainable uses,
or restructuring financial commitments. This is particularly important for balancing legitimate investor
expectations with urgent environmental imperatives.

Some governments have already introduced ombudsperson programs and policies requiring
mediation before arbitration. The Energy Charter’s Model Instrument reinforces this trend, offering a
practical template. Funders also play a role: by requiring mediation clauses in financing agreements, they
can ensure that disputes do not derail transition projects.

Ultimately, mediation promotes a culture of compromise. It recognizes that many investors acted

in good faith under policies that are no longer sustainable, and that states must create fair, trans-
.parent frameworks to manage this shift

Conclusion

The energy transition is one of the greatest global challenges of our time. Achieving the Paris
Agreement’s goals requires rapid policy shifts, massive investment, and difficult trade-offs. Disputes
between states and investors are inevitable, but how they are resolved will determine whether progress
accelerates or stalls.

Traditional dispute resolution mechanisms are ill-equipped for this task. Arbitration and litigation
are slow, adversarial, and focused narrowly on compensation. They risk entrenching conflict rather than
enabling solutions. Mediation, by contrast, offers speed, flexibility, inclusivity, and creativity—qualities
essential for managing transition-related disputes.

Recent institutional reforms by the Energy Charter Secretariat and ICSID, along with the global
recognition of mediation under the Singapore Convention, have laid the groundwork for wider adoption.
Governments, investors, and funders now have the tools to make mediation a central element of investor-
state dispute resolution.

For states, the challenge is to create transparent frameworks that give officials authority to mediate
and to engage in good faith with investors. For investors, the opportunity lies in securing solutions that
preserve value, reputations, and future prospects. For the international community, mediation offers a
means of ensuring that climate commitments are not derailed by litigation but supported by collaboration.

The time for investor-state mediation in the energy transition is now. Only through such cooperative
mechanisms can we align economic interests with the urgent imperative of environmental sustainability,
ensuring that disputes become opportunities for innovation rather than obstacles to progress.

Wolf von Kumberg (BA, LL. B, LL.M, FCIArb, AAA Master Mediator) Involved in international business for over twenty-five years, latterly

as the Assistant General Counsel - International for Aerospace Security leader Northrop Grumman Corporation and prior to that as Legal
Director for the conglomerate Litton Industries, Inc. In those roles, he was responsible for the International Dispute Resolution Program and
compliance activity, including drafting of Alternative Dispute Resolution (ADR) policies and guidelines, as well as implementation and train-
ing. He has held board positions with several of the leading international ADR institutions and is on their training faculties. Wolf is now an
independent mediator, arbitrator and ADR consultant with Global Resolution Services with offices in London, the UAE and Washington D.C.
He has been involved in helping to develop the field of investor-state mediation together with ICSID, The Energy Charter Treaty Secretariat
(ECT) and the Centre for Effective Dispute Resolution (CEDR). In 2024 he was named by the President of the World Bank to the ICSID Con-

ciliation Panel. Em
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The Italian Me_ediation Framework: From EU Directive to Cultural
Transformation

When the European Union adopted Directive 2008/52/EC, it marked a significant step toward
promoting mediation as an effective instrument for cross-border dispute resolution within Member States.
Italy, among the first to implement the Directive, chose a bold and ambitious path. With Decretal Legislative
n. 28/2010, mediation was not merely introduced as an optional alternative to litigation — it became a
cornerstone of a new approach to civil and commercial disputes.

From the EU Directive to the Italian Legislative Decree

Directive 2008/52/EC sought to facilitate access to mediation in cross-border civil and commercial
matters, encouraging Member States to ensure the enforceability of mediated agreements and the
confidentiality of proceedings. Yet, the Directive left wide discretion to national legislators as to how
mediation should be implemented domestically.

Italy’s Decretal Legislative 28/2010, issued under Law No. 69/2009, went far beyond the Directive’s
limited scope. It established a general framework for mediation in civil and commercial disputes, both
domestic and cross-border, and, crucially, made mediation a mandatory pre-condition (conditioner di
procedibilita) for certain disputes, including condominium, inheritance, banking, and medical liability
matters.

Early Reception: A System Ahead of Its Time

The reform was groundbreaking but met with a mixed reception. When the law entered into force
in 2011, the Italian legal community — lawyers, judges, and many mediators — was not fully prepared for
such a systemic shift. Mediation was virtually absent from university curricula, with law faculties focused
almost exclusively on litigation rather than negotiation or conflict management. Consequently, when
mediation became mandatory, most lawyers had limited preparation, while a restricted group of mediators
and providers were already active in fully voluntary mediations or in disputes where specific laws provided
for mediation. These early mediators and providers adhered to established standards and training norms,
but the sudden surge in demand following the law’s entry into force created rapid expansion, resulting in
uneven quality across the sector.

Judges and lawyers often perceived mediation as an imposed bureaucratic step rather than a
meaningful process of dispute resolution. Unsurprisingly, initial results were mixed. After a constitutional
challenge, the Corte Costituzionale in 2012 (Decision No. 272/2012) annulled the mandatory mediation
provision, citing legislative overreach.

Second Phase: Rebalancing and Reinforcement

Despite early challenges, the concept of mediation had taken root. The real turning point
came with the 2023 reforms, which strengthened the effectiveness of mediation and improved
incentives for professional participation. Procedural rules were clarified, particularly regarding the
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first mediation meeting, which was revised to ensure a more structured opening session. During this
session, the mediator clearly sets the framework, explains the process to the parties, and establishes
objectives for the mediation, making the process more focused and productive from the outset.

At the same time, reforms also improved compensation for lawyers acting as mediation advocates,
recognizing the specialized skills required for effective representation. With more appropriate remuneration,
lawyers could dedicate greater attention and expertise to the mediation process, enhancing the quality of
advocacy and promoting a more collaborative and constructive approach at the table. These combined
reforms marked a pivotal moment: judges and professionals began referring cases and engaging in mediation
more actively, universities and associations expanded structured courses, and lawyers increasingly treated
mediation advocacy as a distinct, valued professional skill, different from litigation.

Pros: Cultivating a Mediation Culture

The evolution of Italian mediation has brought significant benefits. Awareness of mediation as a
legitimate dispute resolution method has grown substantially, and voluntary mediation has increased even in
cases not subject to mandatory procedures. Attention to training and quality has intensified, with universities
and professional associations incorporating mediation and negotiation modules into their curricula. Lawyers
have increasingly embraced the role of mediation advocacy, recognizing that their function at the table is
not to litigate but to facilitate agreement, protecting client interests through communication, negotiation,
and problem-solving.

Cons: Structural and Cultural Distortions

However, the system has not been without drawbacks. By making mediation a procedural pre-
condition, it has often been perceived as an extension of the judiciary rather than as a voluntary, party-driven
process. The mandatory presence of lawyers, while intended to increase trust and professionalism, sometimes
fosters positional negotiation, with participants treating mediation as a pre-trial contest. Additionally,
disparities in quality among mediators and providers remain, particularly among newer entrants, affecting
confidence in the process and highlighting the need for ongoing professional development.

Ongoing Challenges: Quality and Professionalization

Fifteen years after the EU Directive, Italy stands as one of Europe’s most active mediation jurisdictions,
yet challenges remain. The primary ongoing concern is consolidating quality across all actors. Mediators
must maintain high professional standards, combining legal expertise with communication, negotiation, and
ethical competence. Mediation providers must ensure rigorous training, transparent procedures, and strict
adherence to neutrality. Lawyers must embrace mediation advocacy as a core skill, learning to balance legal
expertise with negotiation literacy. Maintaining trust in the process requires attention to these benchmarks,
ensuring mediation remains both effective and genuinely collaborative.

Conclusion: From Legal Compliance to Cultural Integration

Italy’s experience demonstrates that law can catalyze cultural change, but legal mandates alone
are insufficient. Mediation in Italy was initially imposed top-down, not emerging from professional or
societal demand. Over time, however, it has reshaped professional mindsets and opened new perspectives
on dispute resolution.

What began as an ambitious — and controversial — legislative experiment has evolved into a dynamic,
learning system. The current challenge is not further legislation, but the continuous cultivation of competence,
integrity, and genuine mediation culture among all actors: mediators, providers, and lawyers. When these
actors meet high standards, mediation in Italy achieves its ultimate potential as an effective, accessible, and
professional alternative to litigation, promoting dialogue and resolving conflicts efficiently.
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<+ Conclusion:

Mediation opens the doors of dialogue and restores trust to investment relations.

In a world where decisions move fast and interests intertwine, mediation becomes more than a tool
for dispute resolution; it is a new mindset for managing conflicts and a means to build a more stable and
sustainable business environment.

This book brings together a collection of articles that explore the dimensions of mediation and
its role in addressing corporate challenges, from legal, economic, and human perspectives — offering an
integrated vision toward investment without conflict and trust built on dialogue.
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