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Introducing a global mediation-friendly star system

By: Nadja Alexander *

As mediation seeks to claim a larger slice of the international dispute resolution pie,
an increasingly important question for lawyers is: where and according to which law would |
choose to have the mediation of my clients matter conducted?

Say your client is a multinational corporation doing business with numerous organizations around
the globe.

Your advice is to insert a dispute resolution clause with mediation as a central component.
Typically we select jurisdictions with which we are familiar to do business with.

Smits explains the research that backs this up (see http://mpra.ub.uni-muenchen.de/8192/).

This is sometimes referred to as the status quo bias. It might be our own jurisdiction or it might be
another internationally well-known jurisdiction that has been the standard home for applicable
law in dispute resolution clauses for decades.

But what if the jurisdiction we know best didn't have the best laws to support a mediation process?
What if, for example, the laws on non-admissibility of mediation evidence in court were unclear?
What if the attitude of the courts, while strong and clear in relation to arbitration, remains uncertain
and unpredictable in relation to mediation?

Making a choice about the applicable law for a mediation clause should never be a default“in-action”
on your part. Clients expect you to offer reasoned, researched and rational advice.

And then there is the other situation where you find yourself committed to a mediation in another
jurisdiction —thanks to a mediation clause or otherwise— and need to pretty quickly get a handle
on what kind of regulatory environment you will be working in.

* Professor Nadja Alexander is a conflict specialist, mediator and conflict coach based in Hong Kong. Nadja has worked
in conflict management settings in more than 30 countries across Australia, Asia-Pacific, Europe, the Middle East, Africa
and North America.

In addition to her role as a Principal of Conflict Coaching International, Nadja is a conflict management and mediation
consultant for the World Bank Group and holds university appointments in Australia, Hong Kong and the United States.
She is Honorary Professor of Law at The University of Queensland, Australia where she teaches Conflict Coaching. In
2015 she was awarded a Humboldt Fellowship to the Max Planck Institute of Foreign and Comparative Law in Germany.
In addition to her role as a Principal of Conflict Coaching International, Nadja is a conflict management and mediation
consultant for the World Bank Group and holds university appointments in Australia, Hong Kong and the United States.
She is Honorary Professor of Law at The University of Queensland, Australia where she teaches Conflict Coaching.

In 2015 she was awarded a Humboldt Fellowship to the Max Planck Institute of Foreign and Comparative Law in Germany.
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As a professional, you need to have a good sense of the law applicable to mediation processes in
other jurisdictions where you are likely to do be doing business.

Easier said than done.

Mediation laws including codes, rules, practice directions, legislation are developing at a fairly fast
pace around the world. And then there’s the jurisprudence. How are courts dealing with attempts
to enforce mediation clauses, applications to admit mediation evidence and challenges to mediated
settlement agreements? It's simply too much to keep up with. So this got me thinking. What if there
was something like a mediation friendly rating for countries? Sort of like a Michelin star system?

Now of course, something like this would not offer a comprehensive and complete analysis of the
law on mediation on a jurisdictional basis. However, it could offer a starting point for professionals
and others seeking to locate a mediation-friendly home to thrash out their disputes. For example,
you might identify three jurisdictions with a high mediation friendly rating and where you generally
feel comfortable doing business. This might provide a starting point for you to do some further
research to look more closely at these jurisdictions.

If there were to be such a thing as a mediation friendly jurisdictional star system, what
vttvariables would be relevant?

Here's my top 10 starter list.

1. To what extent is the mediation regulatory framework transparent and clear? Consider soft law
and hard law such as mediation laws, rules and codes.

2. To what extent are cross-border and domestic mediation regulated within the same legal framework?
3. To what extent can disputants access to mediation information and mediation service?

Think in terms of socio-economic and geographical/physical access.

4. To what extent can foreign mediators selected by the parties practise in the jurisdiction?

5. How "effective" are the laws on confidentiality? Here "effective” might mean, inter alia comprehensive
in relation to who is protected and what is protected, and precise in relation to exceptions. It might
also refer to the extent to which courts recognise and enforce confidentiality.

6. To what extent is there a real choice about the legal form of a mediated settlement agreement
and effective options for enforceability?

7. To what extent do the courts support mediation in terms of: a clear line of decision-making in
cases brought before them; recognition of properly drafted mediation and multi-tiered dispute
resolution clauses, mediated settlement

agreements and other contractual documents; recognition of the importance of confidentiality as
a central tenet of the mediation process, and so on?

8. To what extent are there incentives on legal advisers to recommend mediation?

9. To what extent does the law efficiently and effectively "suspend" litigation limitation periods
when mediation commences in a pre-litigation matter?

10. To what extent is mediation more cost effective than going to court?
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Of course, each variable needs to be defined in much more detail, so that we all know what we're
talking about. For example, what factors would demonstrate transparency and clarity in mediation
laws? And what legal instruments would be included as “soft and hard laws"?

We would also need to be clear about what ranks highly on the star system and what doesn't. For
example, in relation to confidentiality, we would need to set detailed guidelines about what is
considered to be a good, comprehensive and practical law.

There is a subjective element determining what rating a jurisdiction receives. But that doesn't
make it not worth doing. These are challenging questions — and that's precisely what makes them
so interesting and worthwhile.



MEDIATION AND GOOD CORPORATE
GOVERNANCE

Honorable Louise Otis* & Ana Poienaru**

Solving commercial disputes in Egypt is a challenging endeavor. It currently takes over three years
in court to enforce a contract ¥. As such, long court battles, high costs and uncertainty of outcome
can have an impact on the business culture in Egypt. Disputes are however, an inevitable of a
company'’s life.

In the past decades, Egypt has been trying to improve its laws to create an attractive environment
for foreign investors. Notably, it has been improving its corporate governance rules §, in particular
rules about corporate disclosure. Since disputes are unavoidable for a company, it is imperative for
corporate governance to adopt mediation as a method to resolve disputes efficiently, effectively
and expeditiously, thus preserving a company’s shareholder value.

Aside from being faster and less costly than court proceedings, mediation preserves business
relationships, whereas adversarial court proceedings often ruin these valuable relationships.
This paper will first look into what kind of principles of mediation can be found in Islamic teachings.
This paper will then look into corporate governance and the importance of preserving shareholder
value, and how mediation helps preserving shareholder value, by being more efficient, effective and
expeditious in solving corporate governance disputes, than traditional dispute resolution methods.
This paper will then conclude by addressing some of the overall benefits of solving a dispute through
means of mediation.

* The Honorable Louise Otis is an arbitrator, mediator, international administrative Judge and Adjunct Professor at
McGill University. She is also a former Quebec Court of Appeal Judge. Louise Otis regularly participates in international
governance and justice reform missions. At the international level, she has been involved in the reform of justice systems
in different countries and international organizations.

** Ana Poienaru is a graduate from McGill University with a B.C.L/LL.B with a Major in Commercial Negotiation and
Dispute Resolution. At McGill, her research focused on alternative dispute resolution, mediation and international law.
She is now a member of the Quebec Bar Association.

TIFC Backs Mediation in Egypt, Helps Expedite Commercial Justice” International Finance Corporate — Press Releases.
Online : International Finance Corporation <http://www.ifc.org/wps/wcm/connect/region__ext_content/regions/eu
rope+middle+east+and-+north+africa/ifc+middle+east+north+africa+and+southern+europe/news/ifc+backs+medi
ation+in+egypt,+helps+expedite+commercial+justice >.

£ Nermeen Shehata & Khaled Dahawy,“2013 Review of the Implementation Status of Corporate Governance Disclosures:
Egypt’, Paper presented to UNCTAS-ISAR 30th annual session (8 November 2013).

online: United Nations Conference on Trade and Development <http://unctad.org/meetings/en/Presentation/
ciiisar2_811_30EgyptReport.pdf >.
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1. Principles of Mediation in Islam

Mediation is a non-judicial dispute resolution mechanism in which a neutral third party — the
mediator — assists parties in an effort to reach a mutually acceptable solution. It is best defined as
a facilitated negotiation, a voluntary process conducted by a trained mediator with the objective
of helping parties settle their dispute. The mediator does not impose an agreement, but rather uses
specialized skills and dispute resolution techniques to help the parties reaching an agreement by
themselves. During the course of a mediation session, the mediator will facilitate dialogue between
the parties, help them identify their interests, assess their positions, and negotiate and explore
mutually satisfactory positions.

Mediation principles can also be found in the Qur'dn and the Sharia law: “The recompense of an
injury is an injury the like thereof; but whoever forgives and thereby brings about a reestablishment
of harmony, his reward is with God; and God loves not the wrongdoers” (Qur'an, 42:40). Mediation
also seeks to re-establish harmony and preserve the relationship between the parties to the disputes,
since the ultimate goal of mediation is to render justice.

Mediation is also similar to the concept of wasta or wasit, a person who is usually an influential figure
in the community and is chosen to act as a mediator to resolve conflicts for example over honour
and property. His role is to maintain the harmony in the community. Another concept relevant and
similar to mediation in the wasta’s process of solving disputes is Tanazol, which means‘concession’in
Arabic, or‘'mean giving up one’s rights' In addition, when“musawamaa” (mutual concession) is used,
this means that the mediation concerns adding justice and fairness to the process. Furthermore,
when parties reach a compromise, “hal wassat” (middle solution) implies a reciprocal relationship
when mediating a certain conflict*.

Thus choosing mediation as a method of resolving commercial conflicts is similar to choosing
principles from the teachings of Islam to re-establish harmony in a relationship. Mediation is also
similar to choosing a wasta who will be responsible to bring parties to “musawamaa”and therefore
achieve a mutual concession through justice and fairnesst .

*Nahla Yassine-Hamdan, Frederic Pearson. Arab Approaches to Conflict Resolution: Mediation, Negotiation and Settlement
of Political Disputes ( New York: Routledge, 2014).

Tibid.
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2. How Dispute Management is Part of Corporate Governance

Disputes in a corporation are inevitable and it is part of corporate governance to establish
policies and rules to solve conflicts effectively, expeditiously and efficiently. Corporate governance
is the system of rules and practices by which managers and directors of a company manage the
company. Traditionally, a corporation’s governance was only accountable to the company. Today,
however, the task of corporate governance is far more complex as the corporation’s governance has
to also balance the interests of the company’s stakeholders, namely shareholders, its management,
customers, suppliers, financiers, the government, etc. One of the duties of corporate governance is to
preserve shareholder value. Shareholder value is based on many factors, reaching from ensuring the
continued value of the brand by protection of the company’s reputation and goodwill to managing
conflicts with such stakeholders as employees, shareholders, communities, regulators, and NGOs*.
Disputes can also arise among corporate officers, among investors and between shareholders and
the corporation. f

When the conflicts in a company need to be resolved in a court this is likely to have a negative
impact on the company as court proceedings create instability. This can increase the costs for
corporations to access capital for growth and, and it can affect the confidence with which investors
can participate in their value-creation on fair and equitable terms.

As a consequence, good corporate governance will reassure shareholders and other stakeholders
that their rights are protected, and make it possible for corporations to decrease the costs of raising
capital. This is of significant importance in today’s globalised capital markets. International flows

of capital enable companies to access financing from a much larger pool of investors f. It is thus
crucial for corporate governance to adopt rules and regulations dealing with conflicts, including
rules for mediation.

As stated by the OECD Secretary-General, « good corporate governance is not an end in itself. Itis a
means to create market confidence and business integrity, which in turn is essential for companies
that need access to equity capital for long term investment. Access to equity capital is particularly
important for future oriented growth companies and to balance any increase in leveraging.» §

* Peter Philipps, “ADR as a Tool for Management and for Corporate Governance (IBA Mediation Committee)” International
Institute for Conflict Prevention & Resolution (20 December 2006) , online: International Institute for Conflict Prevention
& Resolution <http://www.cpradr.org/About/NewsandArticles/tabid/265/1D/87/ADR-as-a-Tool-for-Management-and-
for-Corporate-Governance-IBA-Mediation-Committee.aspx >.

T OECD, “the OECD’s Work Programme on Corporate Governance and Dispute Resolution’, Corporate Affairs Division,
online: OECD <http://www.oecd.org/daf/ca/corporategovernanceprinciples/38297148.pdf>.

¥ OECD, G20/OECD Principles of Corporate Governance, OECD Report to G20 Finance Ministers and Central Bank
Governors, (September 2015), online: OECD <http://www.oecd.org/daf/ca/Corporate-Governance-Principles-ENG.pdf>.
§ G20/OECD, Principles of Corporate governance Report, September 2015.

£y



3. How Mediation Makes Corporate Governance of Disputes More Efficient, Expeditious
and Effective

Corporate governance that includes mediation as a dispute resolution mechanism preserves
shareholder values as disputes are solved effectively, expeditiously and efficiently.

According to Eric M.Runesson and Marie-Laurence Guy in Mediating Corporate Governance conflicts
and disputes “Although mediation is relatively new and limited in corporate governance practices,
it can prove useful in preventing disputes and could be used more systematically to efficiently
and effectively deal with corporate governance-related disputes. Mediation has successfully been
introduced to solve commercial, labor, and cross-border investor disputes. Corporate governance
disputes could increasingly benefit from this trend”. §

Effective Dispute Resolution

Compared to other means of solving disputes, such as litigation or arbitration, mediation
is much more effective because parties retain control on the process. One of the essential
components of corporate governance is adequate risk management, which is essential for the company’s
management to stay in control. Conflicts can be the source of major risks, so adequate conflict
management is a must for the executive body of a corporation. In mediation, parties control the
resolution of the conflict until they either agree on a solution, or they refer the resolution of the
conflict to litigation or arbitration. Therefore, if conflict management includes extending the
negotiation phase by providing for assistance by a mediator, this will increase the possibility that

a business solution rather than a legal remedy will be obtained. i

a. Expeditious Dispute Resolution

Dispute resolution by mediation is also much more expeditious than by litigation or arbitration. As
discussed earlier, litigation in Egypt can be a long and uncertain process. This is also true regarding
arbitration. Although arbitration was initially a flexible, fast and less costly alternative to litigation,
it has, however, evolved into a mechanism that mirrors the traditional judicial process. Arbitration
can also be more expensive that litigation. One possible explanation for this increase in costs,
arbitration is now administered by lawyers, charging high fees for their participation and the
arbitral, itself process focuses on lengthy exchanges of legal arguments. Mediation, however, is more
focused on the negotiation between the parties and the mediators facilitating the negotiations. As
such, mediation can be much more expeditious than litigation or arbitration.

* Eric M. Runesson, Marie-Laurence Guy, Mediating Corporate Governance Conflicts and Disputes, (International
Finance Corporation, 2007), online: IFC <http://www.ifc.org/wps/wcm/connect/44eb4f8048a7e867b057f76060ad5911/
Focus4_Mediation_12.pdf?MOD=AJPERES>.

T Mediating Corporate Governance conflicts and disputes, Global Corporate Governance Forum, 4,2007 Focus at 23.
¥ Jean-Claude Goldsmith, Arnold Ingen-Housz, & Gerald Pointon. ADR in Business: Practice and Issues Across Countries
and Cultures, Vol. 2 (Alphen aan den Rijn: Kluwer Law International, 2011), p. 76-75.
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At the international level, the International Chamber of Commerce (ICC) administers international
arbitration and international mediation. Numbers show that under the ICC ADR Rules, the settling
rate since 2014 for mediation has been 74% if the file is transferred to a mediator, and over 80% if
a first meeting with the mediator is held. The duration of mediation has been less than 4 months
upon transfer of the file to the mediator. Mediators have dealt with disputes involving amounts
from below US$ 20 000 to well above US$ 500 million. *

This can be of significance for Egypt as the length of company disputes could be significantly
shortened.

b. Efficient Dispute Resolution

Mediation is also more efficient than arbitration or litigation, since the ultimate goal of mediation
is not only to render justice, but also to preserve business relationships. Mediation creates a win/
win solution for both parties, and this is particularly important since in company disputes between
employees, the board or customers, the corporate governance objective is to preserve a functional
relationship with the company.

Recourse to arbitration or litigation is frequently considered to lead to outcomes that can be described
as“win/lose” situations, based on the fact that both parties (judgement debtor/creditor) necessarily
incur significant costs. It also rests on the idea that the arbitral process damages or even puts an
end to a business relationship. Mediation, on the other hand, is considered to enable “win/win”
situations, i.e. situations in which both parties are ultimately better off. This notably implies that
even the party that would have prevailed in the arbitration proceedings may benefit from having
recourse to mediation. Thus, not only parties to mediation are able to control the process, but both
parties can be in a win/win situation. This is particularly important for good corporate governance,
where parties are in business relationships that shall continue after the dispute. f

4. Examples on How to Integrate Mediation in Corporate Governance

Mediation could become part of corporate governance policies and especially part of early dispute
settlements. In Egypt, the national Labour Law provides a complex and lengthy process for taking
disciplinary action against an employee, or when an employer intends to terminate an employee's
contract (whether definite, if before its term, or indefinite). ¥

* |CC, “Mediation and ADR Statistics’, online: International Chamber of Commerce <http://www.iccwbo.org/Products-
and-Services/Arbitration-and-ADR/Mediation/Introduction/Mediation-and-ADR-statistics/>.

T Markus Petsche, “Mediation the Preferred Method to Solve International Business Disputes? A look into the Future”
(4 (2013 I.B.L.J. 266-251.

§ Egypt Labour Law.
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Resorting to mediation could help avoid these lengthy processes provided in the labour law.
International companies like Siemens and GE use methods for early dispute settlement like mediation.
For example, the integration of prevention, detection and response functions regarding internal
and external disputes is part of GE's legal culture.* Furthermore, more than 4,000 other operating
companies have committed to the Corporate Policy Statement on Alternatives to Litigation f, under
which companies have pledge to try to resolve conflicts by mediation procedures before submitting
disputes to litigation.

Corporate governance could adopt mediation as the first choice for dispute resolution in all
contracts. This would entail including mediation clauses in employment contracts, director contracts,
shareholder agreements, etc.

5. Conclusion

Mediation provides a unique alternative to litigation and arbitration in corporate governance disputes
as it allows a win/win scena rio, fast procedures, and the parties to control the process.

In addition, it enables the preservations of business relationships. This in turn has an impact on
the shareholder value of the company as it allows effective, expeditious and efficient resolution
of corporate governance disputes. Opting for mediation would thus secure future investments
by avoiding risks typically associated with classical dispute resolution mechanisms. As such, this
would be particularly beneficial in Egypt for smaller companies as well as multinationals, as Egypt
is striving to attract international investments.

In conclusion, we quote Professor Mervyn E. King, “there is no advantage in having good governance
if, when a dispute arises, you haven't got a good method to resolve it, if it would take several years
to bring a dispute to trial, it is vital that mediation mechanisms exist to achieve resolution in the
kind of time frame that big business can live with §

* General Electric,“Legal Processes and Systems'’, online: GE <http://www.ge.com/en/citizenship/govcomp-jun20/legal.
htm>,; S.I. Strong, “Beyond International Commercial Arbitration? The Promise of International Commercial Mediation”,
(45 (2014 Wash. U.J.L. &Pol'y 10; Walter G. Gans & David Stryker, “ADR: The Siemens' Experience’, 51 Disp. Resol. J. 40.

T International Institute for Conflict Prevention & Resolution, “Corporate Pledge’, online: International Institute for
Conflict Prevention & Resolution,

<http://www.cpradr.org/PracticeAreas/ADRPledges/CorporatePledgeSigners.aspx >

f Supranote 8 atp.7
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Preparing the Client in an International Mediation:

What to Expect from the Process
*the original article is published in the Fordham 2014 papers.

By: Lorraine M. Brennan, Esq. *

Preparing a client for mediation is unlike preparing them for any other dispute resolution process.
In a mediation the client is typically expected to be an active participant in both the mediation
process and the resulting solution. When you add an international element to that equation
it becomes even more complex, particularly if it is the client’s first experience with mediation.

The Agreement to Mediate

Before the parties get to mediation there has to be a mechanism to bring them to the process.
Mediation, like arbitration, is usually a consensual process. The following steps provide a brief
overview for counsel and their clients about the international mediation process.

1. Explain what the Mediation Process Entails

One of the best ways to expose an inexperienced client to the mediation process is through one
of the many educational videos (translated into many languages) provided by mediation and/or
arbitral institutions or law schools. Typically these videos will show the parties by means of a“mock
mediation”format what a “real life” mediation might entail. The mock scenario may demonstrate
steps such as opening statements, the role of the Mediator, caucuses, joint sessions, and eventual
agreement. These“mock”scenarios can be very useful in demonstrating to the client not only the
informal nature of the mediation process but their role as an active participant. There are also
many publications which explain the mediation process in great detail, and offer “check-lists” for
counsel who are serving as an advocate in mediation.

* Lorraine M. Brennan is a full time arbitrator and mediator at JAMS, specializing in international dispute resolution,
employment, complex commercial, bankruptcy, and intellectual property among other specialties. Her bio can be found
at www.jamsadr.com. Based in the New York office, Ms. Brennan was the Managing Director of JAMS International for
three years, and worked at the ICC International Court of Arbitration as well as the CPR Institute in New York City. She
is a litigator by training and clerked in the SDNY. She has been an adjunct at Cornell Law School, Georgetown Law
Center, and Shantou University Law School in Guangdong, China. The views expressed in this piece are her own, and
not those of JAMS.

T Unlike international arbitration, which has flourished in large part due to the 1958 United Nations Convention on
the Recognition and Enforcement of Foreign Arbitral Awards, there is as yet no equivalent international treaty on the
enforcement of agreements to mediate and mediated settlement agreements. However, this issue has been taken up
recently by certain governments with an eye toward evaluating whether a Mediation Convention makes sense or is
workable.
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2. Explain that Different Mediators have Different Styles and Different Skill Sets

While the mediator will not be acting as a “Judge” and thus will not be rendering an award, he/she
is critical in helping guide the parties to a mediated settlement. Thus counsel and client will need
to have a discussion as to what kind of mediator the parties need. In guiding the parties through
the mediator selection process, it is important that counsel and the parties have a very clear
understanding of the mediator’s style and approach to the process so they can make an informed
choice. Counsel will want to know whether the mediator’s style is facilitative or evaluative, or a bit
of both.

3. Letthe Client Know they will have an Opportunity to Talk Directly to the Other Party

In preparing the client for mediation, it isimportant that they know that this will be their opportunity to
“tell their story”. The first opportunity to do so will come in the pre-mediation statements (if any) which
are submitted to the mediator prior to the commencement of the mediation. These statements can
be brief or very detailed. Some mediators will impose page limitations on pre-mediation statements,
while others may allow more lengthy statements, particularly in complex cases.

The mediator will typically give the parties a deadline by which they must submit these statements
in order that he/she can fully prepare for the mediation. Counsel will work closely with their client
to ensure that all factual information is accurate and that they have all the necessary paperwork to
support their position.

Counsel and client should always be thinking about what they really want from the process, and should
try to anticipate what the opposing party wants and needs as well. Focusing on what the other side
might need or want from the mediation may help the client anticipate the other side’s bargaining
positions and demands, and assist in planning the strategy for how to approach the mediation.

In addition to the pre-mediation statement, the mediator will ask the parties if they want to make
opening statements. While some mediators do not find opening statements useful (particularly if the
parties are extremely polarized), other mediators believe that opening statements are a critical part of
the mediation process, as they allow a party who feels they have been wronged to vent to the other side.

Another consideration for counsel and client is who will deliver the opening statement. Some
clients may prefer that their counsel deliver the opening statement, while other clients may want
the opportunity to tell their story to the other side and the mediator. Sometimes both counsel and
client will deliver the opening statement, with the client focusing on the facts and the counsel focusing
on the positions of the client.

4. Reaching a Solution on Which Both Parties Can Agree

It is important that in preparing the client for a mediation that the client understands that there
will not be an agreement reached unless the solution is one both parties find acceptable. Unlike
litigation or international arbitration, there is no judgment or award which isimposed upon the parties.
If one party is too unrealistic or inflexible, a solution may not be possible. If a solution is not reached,
counsel must prepare their client for what the likely alternatives to not reaching a settlement will be
(Litigation? International Arbitration?).
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5. Dealing with the Other Side

Counsel needs to advise his or her client that one of the great strengths of mediation is its flexibility
and the opportunity for the parties to brainstorm and think “outside the box” for solutions that
may at the end of the day be more valuable than what they might have been able to achieve in a
court judgment. Getting the clients to focus on their needs and what they hope to get out of the
mediation as opposed to what they believe their legal rights might be is critical. The client needs
to be educated that sometimes non-monetary solutions will meet their needs more fully than a
strictly legal solution. Experienced mediators can assist their client in thinking of ways to “expand
the pie” rather than “divide the pie”.

Counsel also needs to let their client know they will be attempting to solve problems with the other
side, as an inexperienced client might view such strategizing with the other side as capitulation
to their point of view. The client may be accustomed to seeing their counsel in strictly adversarial
situations such as the courtroom or an arbitration hearing. They might view a cooperative stance
by their counsel with some suspicion. The client should be reminded that they do not have to agree
to a settlement if they believe their options outside the mediation are preferable. Thus they always
have the final say on whether or not there is an agreement with the other side.

6. Using the Mediator Effectively

The mediator is present to assist the parties in reaching a settlement. To that end, it is important
that counsel understand and fully explain to the client how to best employ the mediator. For example,
a party may use the mediator to deliver“bad news” or to test out a potential solution with the other
side. Counsel may want the mediator to speak frankly to their own client about the strength of
their position, as the client may be more inclined to accept the evaluation by a neutral mediator
who has heard from both sides in the matter.

The mediator should be viewed as the conductor of a symphony and the parties as the musicians.
The conductor is there to guide the process along, but it is the musicians who make the music.
The parties should be encouraged to use the full potential of the process, and that includes things
such as asking the mediator to focus the discussion on their key issues, or emphasizing their client’s
goals. If the parties reach an impasse, they can ask the mediator to evaluate how to move beyond
the impasse, and what it might take to do so.

Conclusion

While undoubtedly there will be some resistance, my belief is that many parties who go through the
mediation process will be satisfied with it and will return—even voluntarily—to mediate other matters.
Despite the many cultural hurdles which must be overcome before mediation is universally accepted
and becomes a mainstream form of dispute resolution for international commercial disputes, significant
progress has been made with respect to awareness of the process and how in many circumstances
it can meet the parties needs better than the alternatives. Hopefully the international business
community will ultimately embrace mediation as a good solution for business disputes.
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The Role of the Lawyer in Mediation

By: Geetha Ravindra, IMF, 2015 *

Mediation is a dispute resolution process designed to facilitate the settlement of legal disputes. It
is important for attorneys to learn how to use the process to obtain better results for their clients.
In many ways the attorney's role in mediation is similar to that in any settlement negotiations. The
main difference is that the process is managed by a neutral third party, the mediator. The task of
the attorney is to integrate good negotiation skills with effective use of the mediation process.

The mediation process has several stages including an introduction in which confidentiality and
other rules are explained; a joint session in which parties share information and an overview of
the matter from their perspective; a series of private sessions or caucuses in which the mediator
identifies underlying needs and interests and reality tests with the parties to assess litigation and
otherrisks, as well as often provides an evaluation of the strengths and weaknesses of the case; joint
problem-solving and generation of alternatives; and finally the development of an agreement that
meets everyone’s objectives. The mediation process may vary depending on the area or nature of
the dispute, the parties involved and the substantive law involved.

Lawyers play a key role in several aspects of the mediation process.
First, they must assess appropriateness of mediation for the matter.

Factors affecting this decision include: a need to save time and money; a need for more flexibility
or control over the outcome; confidentiality protections; or the need to support good relationships
and communication between the parties. Where there is need to establish precedent or insufficient
evidence to adequately assess the dispute, mediation is not appropriate. The lawyer must also help
identify the mediator who would be best suited for the case in terms of substantive background,
experience, availability, cost, style and approach. The timing of referral to mediation is another
critical decision. The best time is early in the life of the case, once there been some establishment
of facts, damage ranges, relevant documents exchanged, and theories of liability. Parties must be
able to assess their realistic settlement options and engage in a fairly accurate assessment of the
cost/benefit analysis of trial.

* Geetha Ravindra is an attorney, mediator, and traine with over twenty years of experience in the field of Alternative
Dispute Resolution. Geetha is currently the Mediator for the International Monetary Fund and Chair of the American
Bar Association Section of Dispute Resolution.



Lawyers must invite the other party to mediation. The invitation is an offer to adopt an efficient
procedure for managing the case and explore the possibility of a negotiated settlement. If opposing
counsel is not familiar with mediation, the proposing lawyer’s task is to build the opposing lawyer’s
confidence in the process and the value of mediation.

The lawyer in mediation will continue to represent the interests of the client, advise the client about
procedures and substantive law, and manage the legal process, only in a non-adversarial process.
The lawyer must review the entire case, assemble necessary documents, identify the client’s needs
and interests, prepare an opening statement, and develop an analysis of the other party’s legal and
negotiating positions and responses to them. The lawyer must meet with the client in advance to
explain the mediation process, the role of the mediator, what role the client will play in the process
and what they can expect, how the mediation complements the court process, and what their
settlement goals and possible solutions are. Throughout the process, the client must be actively
engaged, express their thoughts and feelings, hear and understand the concerns of the other side,
consider options that are discussed and their consequences, as well as make informed decisions
with the advice of their lawyer.

Key elements of a successful mediation include:

1-  Good attorney preparation on the merits of the dispute and the client's interests.

2-  Preparation by counsel of the client as to the process, what to expect, what to say, and issues
of strategic importance.

3-  Appropriate timing of mediation.

4- Selection of an effective mediator.

5- Speak with the mediator in advance of the session to understand their style/approach.

6- Choosing a mediation date and location that is convenient for counsel and client so both may
attend entire session.

7- Knowledge of applicable law.

8- Adoption of a collaborative tone for the mediation.

9- Selection of key documents for reference.

10- Ability to summarize major strengths of case.

11- Acknowledging weaknesses in case, perhaps only in caucus.

12- Explanation of basis for your evaluation.

13- Discussion with client that negotiations usually require some negotiation/discourage client from
locking in on a number too early.

14- Explaining to the client the risks of litigation, case strengths/ weaknesses.

15- Preparing a clear, but non-adversarial opening statement in advance.

16- Understanding the needs and interests of the client and the opposing party.

17- Preparation of a pre-mediation submission for the mediator if requested.

18- Determining the client’s goals and, best alternative to a negotiated agreement (BATNA) and worst
alternative to negotiated agreement (WATNA).

19- Ensure that the parties at the table have authority to settle.

20- Allow sufficient time for the mediation process to work.
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Resolving Boardroom Conflict- A Survey of Approaches

By: James South *

In the boardroom, disagreements are often unavoidable—especially when the board is composed
of independent minded, skilled, and outspoken directors. This is not a bad thing. There should be
a debate in the boardroom, and decisions should result from a process in which directors consider
all reasonably available information. A board that never argues or disagrees is most likely to be an
inactive, passive, or inattentive board—in other words, an ineffective board that is neither fulfilling
its oversight function nor carrying out its duty of care.

Yet, if boardroom disagreements and/or shareholder conflicts are not dealt with properly, they
can escalate in bitter disputes that undermine a company’s operation and performance. In late
2013, the Centre for Effective Dispute Resolution (CEDR) and the Corporate Governance Group of
the International Finance Corporation (IFC) carried out a global survey of 191 directors and board
members to find out about their experiences with and attitudes towards boardroom disputes.

Types of Conflict in the Boardroom

Corporate governance disputes involve corporate authority and its exercise and involve the board’s
powers and actions—or its failure or refusal to act. These conflicts may arise between the board and
its shareholders or between directors and executive management. They may also concern issues
among the directors themselves or between the board and other stakeholders.

All boardrooms have disputes, which not surprisingly cover a wide range of topics. Our survey found
that the most frequent subjects of disputes were (in descending order of frequency):

1- the financial, structural, or procedural workings of the organization.

2- the personal behavior and attitudes of directors.

3- strategy development, including mergers and acquisitions.

* As one of the world’s most experienced dispute resolution trainers and consultants James is responsible for the
development of CEDR's leading courses in Mediation, Negotiation and Conflict Management for legal and business
organisations, the public sector, universities and professional bodies. This included being project director for a two
year World Bank /IFC funded project in Egypt to develop the capacity of Egyptian public and private institutions to
deliver mediation services for the benefit of its citizens. He has also been involved in developing skills training for Board
members in relation to corporate governance disputes. James' mediation experience includes, corporate governance
disputes, general contractual, and banking and insurance dispute.



Impact of Disputes

If left unaddressed the impact of conflict at Board level can be severe. In the survey, the biggest
impact was rated as being wasting management time (49.3%), followed by distraction from core
business priorities (44.95%) and reducing trust among board members (42.8%). Perhaps the most
startling statistic was that was that 29.6% of respondents had experience with a boardroom dispute
affecting “the survival of an organization”. Accordingly resolving these types of conflicts in a timely
and effective way can be crucial to the performance and survival of a company.

Attempts to Resolve the Dispute

So how do companies go about resolving board -level conflict? 47.8 percent of respondents stated
that when they encountered board disputes, they commonly attempted to mediate the dispute
themselves; 34.3 percent admitted that they were frequently or very frequently an active party to
the dispute; 25.3 percent said they commonly are not the active party, but take side in the dispute;
and 26.5 percent of respondents reported that they frequently or very frequently were neutral in
a dispute. These figures show that, although board members may think they would try to resolve
a dispute, in reality a small majority generally do not adopt this position; rather they take a stance
that is either openly on one side of the dispute or is avoids the conflict altogether (a fight-or-flight
response). The significance of the positions people adopt in relation to conflict can be seen in their
choice of how to deal with it. The most common mechanisms for resolving a dispute remained
internal to the board. Extremely few respondents indicated a willingness to resort to court action
(indeed, 79.7 percent said they never resolved their boardroom disputes in this way).

The way forward- Conflict resolution training for Directors

Given this clear preference for Board members to resolve such conflict internally and given
the fact that 71.1% of respondents to the survey indicated that training in ‘having a difficult
conversation'would be extremely useful, CEDR and IFC have developed a specific training programme for
Directors in the use of effective conflict resolution skills to manage such conflict more effectively.
Only by upskilling directors can companies hope to avoid some of the more serious impacts of
these conflicts on the company itself.

oy



Mediation Ethics:
8 guiding principles to facilitate cooperation, trust and fairness

By: Professor Jean-Francois Roberge, Ph.D. (Canada) *

Mediation requires cooperation from parties to solve their dispute. Cooperation requires trust.
Parties have to trust in their own capacity to solve the dispute, as well as in the willingness of their
counterpart to behave with reciprocity in exchanging valuable information, exploring creative
settlement options, etc... Parties also need to have confidence in the mediator’s capacities and the
procedural qualities of mediation. Mediation providers conforming with international standards,
such as GAFI Investor’s Dispute Settlement Center (IDSC), are enforcing mediation rules to structure
parties’ and mediator’s responsibilities’ in sustaining settlement conversations. Here we provide
a summary of 8 mediation ethical guiding principles providing procedural guarantee to parties
cooperatively involved in the resolution of their dispute.

What procedural guarantees of a mediation process foster cooperation, trust and fairness?

1. “"A mediation shall be based on parties’ self-determination capacity”.

Self-determination is the right of parties in a mediation to make their own voluntary and non-coerced
decisions regarding the possible resolution of any issue in dispute. It is a fundamental principle of
mediation which every mediator shall respect and encourage. The mediator stands in between the
parties and supports them in making their choices and looking for a solution. Authority for decision
making rests with the parties, not the mediator. (See IDSC Mediation Rules 3,4, 9, 10, 18).

2. “A mediation shall be based on parties’commitment to good faith and transparency.”
Transparency is key to efficient mediation. In practice, it means that the mediator gives the parties
clarity about the mediation process, including his own role therein. Parties are required to participate
in the process in good faith, to be transparent with each other, including as regards the information
in their possession and to cooperate actively in searching for a solution. Openness and clarity are
essential for building up confidence and a good working relationship. (IDSCMR 11)

3. “A mediation shall respect parties’ expectations regarding confidentiality.’
The mediator must clarify the participant’s expectations of confidentiality before undertaking the

* Jean-Francois Roberge is a professor and director of dispute prevention and resolution programs at the faculty of law,
Université de Sherbrooke (Québec, Canada). Professor Roberge is a specialist in judicial mediation.
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mediation process. The basic principle is that all verbal and written exchanges during mediation
are confidential. The duty of confidentiality applies to all parties involved in the mediation process
and to the mediator. (IDSC MR 13, 15, 16, 17)

4. "A mediation shall be based on parties’ expectations about procedural fairness.”

A mediator shall work to ensure a quality process and to encourage mutual respect among the
parties. Quality of decision-making and quality of interpersonal treatment are crucial in parties’
assessment of procedural fairness. There should be adequate and equal opportunity for each party
in the mediation to participate in the discussions and the problem-solving process. Being treated
with respect and dignity is also a crucial fairness expectation for disputing parties. Mediators will
take reasonable steps to prevent any misconduct and to ensure that mediation process is mindful
of procedural justice requirements. (IDSC MR 12, 13)

What professional standards required of the mediator inspire credibility?

5. “Mediators have a duty to conduct the mediation with integrity that involves commitment to
the parties and the process.”

A mediator must be honest and diligent, act in good faith and put the interests of participants
above those of the mediator. He may be expected to comply with and enforce his professional code
and general social and ethical norms and values, even in the event of outside pressure to deviate
therefrom. Mediator’s integrity should bound him to focus on his primary purpose that is to facilitate
the parties’ voluntary agreement. (IDSC MR 21, 25)

6. “Mediators have the duty to be competent in terms of knowledge, skills and ethical understandings.”
Mediator’s competence is an ongoing responsibility from the beginning of the mediation through
its end. Mediator shall not accept an assignment unless he has the necessary qualifications to satisfy
the reasonable expectations of the parties. He must feel competent to serve in that capacity and
demonstrate that he has relevant training, experience, knowledge, skills and ethical awareness.
(IDSC MR 25)

7. "Mediators have a duty to conduct the mediation in an impartial manner.

Mediators shall always act in an independent, neutral and impartial way. They shall act in an unbiased
manner, treating all parties with fairness, dignity and respect. A mediator shall not act as an advocate to
any party to the mediation nor to external party such as the appointing authority as the case may be.
The mediator has a responsibility to disclose as soon as possible to the parties in dispute any personal
interest, conflict of interest, bias, or circumstances likely to give rise to a reasonable apprehension or
presumption of bias. IDSCMR 5, 6, 7, 24, 25)

8. “Mediators have a duty to educate the public and improve the practice of mediation.”
Mediators have an obligation to use their knowledge to assist the public in developing an improved
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understanding of, and appreciation for, mediation. Mediators should also participate in research and
be open to participant’s feedback when appropriate. A mediator has an obligation to continuing
education in order to improve his professional skills and abilities. Mediators should promote cooperation
with other professionals and encourage clients to use other professional resources when appropriate.
(IDSCMR 10, 25)

Mediation is used worldwide by disputing parties to reach mutually satisfying solutions outside the courts.
Why has it gain this enviable reputation? At the heart of the answer is the capacity of mediators to act
as cooperation specialists using ethical guiding principles to build a sense of trust and fairness among
parties empowering them to become partners in the creation of tailor-made added value solutions.
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